KEDAH’S NEW FATWA RULING EQUATES MAN’S WORD TO
GOD, 20 APR 2012
The Joint Action Group for Gender Equality (JAG) is shocked and deeply concerned
by media reports on Kedah’s new fatwa ruling. The amendments to the Mufti and
Fatwa (Kedah Darul Aman) Enactment 2008 now bar a fatwa from being “challenged,
appealed, reviewed, denied or questioned in any civil court or syariah court.”
First and foremost, fatwas are theological and legal reasonings, opinions given by the
mufti to enlighten and educate the public about Islam and to assist them in
arranging their affairs in accordance with the syariah. They are regarded as advisory
and are not binding and enforceable on the ummah. Over the centuries fatwas have
developed into a question-and-answer framework where the mufti responds to
questions posed by individuals. If a person was dissatisfied with the fatwa of one
mufti, he or she was free to consult a different mufti or alim for an alternative
opinion.
Throughout Muslim history, fatwas never had and still do not have the automatic
force of law. In fact, when the Caliph Abū Ja’far Mansūr wanted to make Imam
Malik’s fatwas unchallengeable in 148 AH, Imam Malik himself stopped him, saying
that differences of opinion are God’s mercy to the ummah.
Within Mazhab Shafi’i or any other mazhab for that matter, the imams have had
differences of opinions. Each imam would stand by his opinion, without discrediting
or delegitimising other imams’ opinions, for their positions were grounded in
humility and in the knowledge that there is no such thing as an instance which could
decide an issue in question once and for all.
It must be remembered that a fatwa council comprises humans who are not
infallible and certainly not beyond committing errors. It is at best a projection of
extreme hubris, and at worst shirik, the biggest sin of all, when muftis become demigods and their fatwas equal to divine word.
Such a move is an attempt to subvert the courts’ power over religious authorities
and force onto Muslims a particular version of Islam in Malaysia, one that they
subscribe to and others may not contest. It is an unconstitutional and authoritarian
attempt to consolidate power in the hands of a few, without the safeguard of any
checks and balances.
In a modern democratic nation state, the government, if it wishes to enforce the
fatwa of a mufti, must first put that fatwa through the legislative process for open
debate before it can become law. Those not democratically elected, sitting in a
closed body, and who do not believe that others have a right to discuss, debate and

question matters of religion, cannot be allowed to legislate laws as that affect our
fundamental liberties via a decree. Neither should the mufti of the state fatwa
committee have the sole power to revoke or amend a fatwa as provided for by the
legislation.
When Islam in Malaysia is used as a source of law and public policy with widespread
impact on the lives of the citizens of a democratic country, any attempt to
criminalise contestation of religious opinions is tantamount to theocratic
dictatorship.
One reason why the doctrine of binding precedent did not evolve in Islam is due to
the belief that the opinion of one mujtahid can never be regarded as the final
wisdom in understanding the infinite message of the Quran. Another alim can give
an equally valid opinion based on his learned understanding of the text. In the
context of law-making in a democracy, these differences of opinion should be
debated and the legislative body then decides which opinion it wants to turn into
law.
The implications of such absolute power are frightening. The criminalisation of
individuals or groups that even question a fatwa and the inability to challenge these
opinions in court indicates the ease with which it can easily be used as a tool to
persecute minority groups deemed as a threat by those in power. This view is
reinforced by recent events that further reflect the increasing rigidity and
intolerance of many in religious authority, such as the arrest of 200 Shiites in 2011.
We find these developments not only disturbing, but also dangerous as they violate
fundamental principles of democracy. We are also concerned how a united
Malaysian nation that is democratic, liberal, tolerant and progressive under the
banner of 1 Malaysia and Vision 2020 can ever be achieved if an important segment
of society, the religious establishment, in their words and deeds are fundamentally
opposed to that vision, and are bent on governing the lives of Muslims in their
obscurantist mould.
There must be a public sphere for engagement and debate for Malaysians who
disagree with those Islamic scholars and preachers who already dominate the public
space in perpetuating an intolerant, exclusive and elitist Islam.
Therefore, JAG calls on the prime minister and the Cabinet to take a strong stand
and stop this headlong descent into a theocratic dictatorship engineered by those in
religious authority both in the government and in the opposition circle.
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